
 

WITH LIBERTY AND APOLOGETICS FOR ALL: JAMES MADISON, HUMAN 

NATURE, AND THE PRESERVATION OF RELIGIOUS FREEDOM 

 

 

Introduction 

 “Our freedoms didn’t simply happen; they were the result of deliberate precautions and 

provisos, acts of statecraft which it behooves us to study and remember.” Thus exhorts M. 

Stanton Evans, in his book The Theme is Freedom: Religion, Politics, and the American 

Tradition.
1
 To the degree that we currently enjoy religious liberty in America, we owe it not to 

accident or happenstance but to “deliberate precautions and provisos.” The Supreme Court has 

played a major role in the deliberations over religious liberty, particularly in the last sixty-plus 

years. In so doing, the Court has often looked to the wisdom of James Madison and his views of 

religious liberty. As Bernard Bailyn has observed, however, the Court has largely ignored some 

of Madison’s most important philosophical contributions, those found in the Federalist Papers.
2
  

Notwithstanding the plethora of Supreme Court references to the contrary, it is not primarily in 

the Memorial and Remonstrance and related writings, but in the Federalist Papers that Madison 

articulated the fundamental truths to which the hopes of an enduring liberty in the young republic 

were to be bound. Accordingly, the primary aims of this paper will be a) to prove that Madison’s 

view of human nature was the first principle of his political philosophy and a fundamental truth 

to which his proposed security for religious liberty was bound; b) to show that while the sources 

                                                 
1
 M. Stanton Evans, The Theme is Freedom: Religion, Politics, and the American Tradition (Washington, D.C.: 

Regnery Publishing, Inc., 1994), 9. 
2
 Bernard Bailyn, To Begin the World Anew: The Genius and Ambiguities of the American Founders (New York: 

Vintage Books, 2003), 126-130. 



 2 

of Madison’s philosophy were varied, in the end, his view of human nature was biblical in 

nature; and c) to explain why Madison’s anthropology is still relevant to religious liberty today 

and why, strict separationism notwithstanding, a Christian anthropology must be defended in the 

public square. 

 

Madison’s Anthropology: The Soft Bigotry of Low Expectations 

 It is difficult to overstate the importance of James Madison to the design of our 

Constitution, and, hence, the security of our civil and religious liberties. Madison biographer 

Ralph Ketcham writes, “For better or worse, as we consider ‘the framers’ intent,’ we are, 

preeminently, examining Madison’s intent.”
3
 Garrett Ward Sheldon gives five reasons why our 

fourth president is referred to as the “Father of the Constitution.”
4
 Madison was one of the most 

involved members of the Constitutional Convention; he contributed substantially to the 

compromises that helped to eventually form unanimity and passage; he was an effective 

advocate for the Constitution in the Federalist Papers; he helped to greatly simplify 189 proposed 

amendments that eventually became the Bill of Rights; and finally, he was the leading advocate 

for ratification in Virginia.
5
 In addition to his role in the Constitution, he was one of the leading 

advocates for the disestablishment of the Episcopal Church in Virginia just prior to the 

Constitutional Convention, and thus played a first-hand and practical role in the struggle for 
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religious freedom. Given these credentials, it is little wonder the Supreme Court has relied so 

heavily on this Founder for guidance in its First Amendment jurisprudence.  

 Defending the proposed Constitution against the anti-Federalists, Madison contended that 

“in a free government, the security for civil rights must be the same as that for religious rights.”
6
 

This was his argument before there was such a thing as a Bill of Rights or a First Amendment.
7
 

Therefore, the security that Madison envisioned for religious liberty antedated the Bill of Rights, 

and hence, was not ultimately to be found there.
8
 Rather, the security was a built-in measure, a 

“mechanism” embedded in the very nature of the government’s design, captured in the following 

syllogism: 

1. Liberty (religious or civil) is the opposite of tyranny 

2. Tyranny results from an untoward accumulation of powers 

3. The accumulation of powers is prevented by the rivalry of factions  

4. The rivalry of factions is necessary because of realism concerning human nature 

5. Therefore, realism concerning human nature is a necessary condition for preserving 

religious liberty 

 

 Liberty is the opposite of tyranny. Liberty is the absence of coercion, or, as Mortimer 

Adler puts it, liberty is “the circumstantial freedom of the individual to do as he pleases without 

let or hindrance.”
9
 Lloyd Billingsley writes: “Although I do not consider freedom the highest 

value (if it were, a prison would be the greatest evil), it is what makes any meaningful activity in 

life possible. It allows us to exercise our beliefs, our conscience, to choose between good and 
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evil, to select our associations. Far from being a mere philosophical concept, it is the very 

foundation of civilized society.”
10

 But, as Adler maintains, true freedom obtains only “so long as 

the exercise of such liberty does not turn into license by violating laws that prohibit injury to 

others or to the community as a whole.”
11

 Evans puts it this way: “Liberty to act on one’s behalf 

must be fenced off by the equal liberty of others, so that freedom for one individual doesn’t 

become oppression for a second. Freedom in this sense must be mutual, so as not to contradict 

the basic premise.”
12

 That the American republic to date has been a successful experiment in this 

sense of ordered liberty is the firm conclusion that historian Paul Johnson draws: “The great 

American republican experiment is still the cynosure of the world’s eyes. It is still the first, best 

hope for the human race. Looking back on its past, and forward to its future, the auguries are that 

it will not disappoint an expectant humanity.”
13

   

 There are, of course, notorious examples in American history of the “cruel and unjust use 

of power,”
14

 by either the government itself or overbearing majorities. But such tyranny, quite 

obviously, is not the norm in America: immigrants continue to flock to our borders by the 

millions, and not because they long to exchange freedom for bondage.
15

 Moreover, even when 

oppression and bigotry have momentarily triumphed, the social reformer has been able to point 

to principles of freedom ingrained within the American conscience itself to appeal for the change 
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that he seeks. In other words, the social reformer can say of injustice, “It’s un-American.” So 

whereas oppression exists quite naturally within some political structures, in America it does so 

only in contradiction to our basic constitutional principles. Only the hard-core ideologue bothers 

with the notion that the “freedom” of the American republic is really a facade to mask what is 

truly a systematically oppressive despotism.
16

 Tyranny can take many forms political and 

ecclesiastical, but at its root is the use of force to curtail or eliminate “the ability of human beings 

to act in voluntary fashion,”
17

 whether that ability is sought in a civil or a religious act. The 

record of history demonstrates that the Constitution has largely succeeded in securing our 

fundamental liberties against such an unjust use of force.  

 Tyranny results from the untoward accumulation of powers. Thomas Jefferson wrote in 

the Declaration of Independence: “The history of the present King of Great Britain is a history of 

repeated injuries and usurpations, all having in direct object the establishment of an absolute 

Tyranny over these States.”
18

 Eleven years later, some of the provisions of the newly-proposed 

Constitution elicited similar fears. One adversary objected to the Constitution because of “its 

supposed violation of the political maxim, that the legislative, executive, and judiciary 

departments, ought to be separate and distinct.”
19

 James Madison, incidentally, agreed with the 

basis of the objection: “No political truth is certainly of greater intrinsic value, or is stamped with 

the authority of more enlightened patrons of liberty, than that on which the objection is founded. 

The accumulation of all powers, legislative, executive, and judiciary, in the same hands . . . may 

justly be pronounced the very definition of tyranny.”
20

  Thus, in Madison’s view, it was 

indisputable that the “cruel and unjust use of power” inevitably results where the powers of 
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government are accumulated in too few hands. In fact, the accumulation of all government 

powers is tyranny.
21

 

  The accumulation of powers is prevented by allowing the rivalry of factions.
22

 Madison 

responded to the adversary’s objection, however, that if the proposed constitution were “really 

chargeable with this accumulation of power, or with a mixture of powers, having a dangerous 

tendency to such an accumulation, no further arguments would be necessary to inspire a 

universal reprobation of the system.”
23

 But the reality was that, borrowing in part from 

Montesquieu, “the oracle who is always consulted and cited on this subject,” Madison had 

proposed a constitutional design that provided for overlapping but separated powers, thereby 

“contriving the interior structure of the government, as that its several constituent parts may, by 

their mutual relations, be the means of keeping each other in their proper places.”
24

 In other 

words, the constitution was designed such that tyranny would be prevented by the very structure 

of the government. The “mutual relations” of the separated powers would provide a system of 

checks and balances to mitigate the usurpation and accumulation of power.  

 Basic to Madison’s check and balance philosophy was the realization that there exists an 

inevitable by-product of liberty: religious and political factions. A faction is “a number of 

citizens, whether amounting to a majority or minority of the whole, who are united and actuated 

by some common impulse of passion, or of interest, adverse to the rights of other citizens, or to 

the permanent and aggregate interests of the community.”
25

 Moreover, factions consist in “a zeal 
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for different opinions concerning religion, concerning government, and many other points, as 

well of speculation as of practice; an attachment to different leaders, ambitiously contending for 

pre-eminence and power.”
26

 Factions, thus, are rivaling groups, generally political or religious, 

that are adverse to the rights of others and the community in general. 

 According to Madison there are only two ways to address the problem of factions: either 

remove their causes, or control their effects. Likewise, there are just two methods of removing 

the causes, but both are inimical to liberty and therefore contrary to republicanism. With any 

attempt to remove the cause, the cure becomes worse than the remedy. Because “liberty is to 

faction, what air is to fire, an aliment, without which it instantly expires,”
27

 any attempt to 

eliminate the cause of factions would have to involve tyranny itself. The simple fact is that, 

absent a brutal, governmental control of the conscience, factions will exist in a free society: “As 

long as the reason of man continues fallible, and he is at liberty to exercise it, different opinions 

will be formed.”
28

 Thus, a solution to factions consistent with republicanism must be found, not 

in eliminating the cause of factions, but in allowing factions to rival one another such that the 

effects of factions would be controlled, thereby preventing any dangerous accumulation of 

power.  

 The rivalry of factions is necessary because of realism concerning human nature. In 

advocating a “well constructed union,” Madison argued that a primary benefit to his 

constitutional design was “its tendency to break and control the violence of faction.”
29

 George 

W. Carey explains that the Madisonian system mitigated against the violence of two types of 
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factions: the tyranny of the majority, and the tyranny of the government.
30

 Simply by allowing 

factions to flourish, thereby fostering a natural and mutual check on rivaling powers, the tyranny 

of the majority would likely be held in check.
31

 No one faction would be allowed to get the upper 

hand – not just because the government would circumscribe its power, but because rival factions 

would also provide a check.
32

 Moreover, through the institutional separation of powers, what 

Madison referred to as ‘the interior structure of the government,” the excessive accumulation of 

political power would be avoided.
33

  

 Madison believed that at the root of both types of tyranny, whether majoritarian (private) 

or political (public), lay one ultimate and immutable cause: the depravity of man.
34

 Nowhere did 

Madison express this anthropological realism better than in his famous Federalist 51: “It may be 

a reflection on human nature, that such devices [as the separation of powers] should be necessary 

to control the abuses of government. But what is government itself, but the greatest of all 

reflections on human nature?”
35

 If it was not for the depravity of man, government would be 
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entirely different, if necessary at all: “If men were angels, no government would be necessary. If 

angels were to govern men, neither external nor internal controls on government would be 

necessary.”
36

 But because of the depravity of man, not only was government necessary, but 

“deliberate precautions and provisos” were needed to secure an enduring liberty: “In framing a 

government which is to be administered by men over men, the great difficulty lies in this: you 

must first enable the government to control the governed; and in the next place oblige it to 

control itself. A dependence on the people is, no doubt, the primary control on the government; 

but experience has taught mankind the necessity of auxiliary precautions.”
37

 The first principle of 

Madisonian constitutionalism, therefore, was realism concerning the nature of man. Apart from 

this fundamental truth, there remains no real justification for the elaborate (and infamously 

inefficient) system of checks and balances inherent in the constitutional system he helped to 

design. J. Budziszewski adds that “balanced government is complicated government. The more 

complicated the government, the more difficult to know whom to blame when something goes 

wrong.”
38

 That Madison would defend such an inefficient and complicated system is no surprise, 

however, once his anthropology is taken into consideration. As Ketcham puts it, “once a 

philosopher has divulged what sort of creature he takes man to be, both in fact and in 

potentiality, his arguments in other fields of inquiry are often readily anticipated.”
39

 

 Therefore, realism concerning human nature is a necessary condition for religious 

liberty.  Factions, whether public or private, pose a great and perpetual danger to the good of 

religious liberty. But factions cannot be eliminated without also eliminating liberty itself. 
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Therefore, factions must be allowed to exist if society is to be genuinely free. But the political 

system in which factions are allowed to exist must have the capability of blunting the force of 

factions, thereby preventing any one of them from gaining an ascendancy which would threaten 

the liberty of others. In a nutshell, Madison’s constitutional system was not an attempt to 

eliminate human depravity, but to withstand it.
40

 Or, as Thomas Ascik put it: “The U. S. 

Constitution is the ultimate street-wise scheme.”
41

 And by withstanding human depravity and the 

attendant ambition to power evident in factions, the mechanism of the system is the safeguard 

against tyranny, whether political or religious. Such realism about human nature, however, is not 

a sufficient condition for religious liberty, for the realist view does not by itself secure any 

liberties. But it is clearly a necessary condition for the constitutional plan to circumscribe the 

effect of factions, and therefore, it is a necessary condition for the preservation of religious 

liberty.  

 

Madison’s Anthropology: The Sources 

 Madison was not wholly negative concerning human nature, though he certainly 

considered depravity to be universal: “Had every Athenian citizen been a Socrates; every 

Athenian assembly would still have been a mob.”
42

 But in addition to his observations about 

human depravity, he clearly saw something about which to be optimistic as well: “As there is a 

degree of depravity in mankind which requires a certain degree of circumspection and distrust: 

So there are other qualities in human nature, which justify a certain portion of esteem and 
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confidence. Republican government presupposes the existence of these qualities in a higher 

degree than any other form.”
43

 According to Ralph Ketcham, “late in life [Madison] wrote that 

the Republican and Federalist Parties ‘had its origin in the confidence of the former in the 

capacity of mankind for self-government, and in the distrust of it by the other... and is the key to 

many of the phenomena presented by our political history.”
44

 Again, Ketcham observes: “That 

mankind ought to be free, and indeed had to be free if life was to be human rather than brutish, 

was an unquestionable axiom to Madison.”
45

 These observations lead to an important point: 

While Madison designed a constitutional scheme that could survive the depravity of human 

nature, at the same time he explicitly trusted man’s ability to self-govern owing to his belief in 

the dignity of human nature.
46

 Madison was a realist, but he was no cynic. Thus, by 

acknowledging both the depravity and the dignity of human nature, Madison thereby embraced 

an anthropology that was thoroughly consistent with the anthropology revealed in Scripture. This 

view is shared by Mark Noll, Nathan Hatch, and George Marsden: “Madison’s Tenth Federalist 

and much of his other work possesses the same mingled opinion of humanity that Scripture does, 

of humankind as both sinner and potential servant of God.”
47

 

 Stephen Carter writes that while it is unlikely that Americans at the dawn of the twenty-

first century “would vote for an avowed atheist as President, few voters seem to want a president 
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whose belief in God actually matters.”
48

 In much of today’s political discourse, says Carter, 

religion has been trivialized to the point that we hardly expect, or want for that matter, the 

personally-held beliefs of a public official to make any difference in the way that he legislates, 

governs, or judges. It is, of course, quite impractical to expect a public official to perfectly 

cordon off his private judgments in the course of his public service. Even beyond the mere 

impracticality, however, it is in reality either a) impossible to actually do; or at least b) 

impossible to detect exactly when it is being done. Even so, the eighteenth-century America in 

which Madison developed and defended his political theory did not seem to share our present 

paranoia of religious belief. And it seems fair to conclude that Madison viewed religion not as a 

disease to be quarantined but as a positive influence vital to public life. But the key is this: 

Madison was no mere legislator, no mere governor, and no mere judge. If he truly was “the 

father of the Constitution,” and if his view of human nature was the first principle of his 

constitutional philosophy, then we are left with this conclusion: his “checks and balances” 

government, that system which purportedly provided the security for religious liberty, was 

predicated upon what one might plausibly describe as a “national anthropology.”
49

  

 So what might be said about the source(s) of Madison’s anthropology?
50

 And how is it 

germane to today’s discussions concerning religious liberty in America? As for the former 

question, the answer is bound up in a controversy over Madison’s religious/philosophical 
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outlook that is not likely to be satisfactorily resolved soon, if ever, and certainly not in this 

paper.
51

 Some scholars, like Thomas Lindsay, regard Madison as not just hostile to religious 

establishments, but to religion itself.
52

 Another view, expressed by John M. Murrin, is that 

Madison and many of his founding brothers were self-deceived about their religious disposition: 

“Jefferson and Madison along with George Washington, John Adams, Benjamin Franklin, and 

nearly all the Founding Fathers claimed to be Christians; but, by virtually any standard of 

doctrinal orthodoxy, hardly any of them was.”
53

  

 A rather different conclusion is reached by Garrett Ward Sheldon, who unequivocally 

attributes Madison’s constitutional philosophy to his Christian worldview.
54

 In Sheldon’s view, 

the Calvinism that Madison imbibed in his early and collegiate education was especially critical 

to the formation of his political theory in that it “provided a vision of human nature and political 

society as volatile and imperfect, always in need of balancing and moderation.”
55

 Sheldon argues 

that Madison’s anthropology is the product of a robust Calvinist worldview, one which was 

solidified under the tutelage of the Reverend John Witherspoon during Madison’s years at 

Princeton.
56

 Taking a bit more moderated viewpoint, Ralph Ketcham nevertheless agrees with 

Sheldon’s basic thesis: “Though much of the Christian aspect of Madison’s schooling was 

relatively perfunctory and he seems never to have been an ardent believer himself, he 

nonetheless year after year undertook his studies from a Christian viewpoint. Furthermore, he 

never took an antireligious or even an anti-Christian stance, and he retained the respect and 
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admiration of the devoutly orthodox young men with whom he studied at Princeton. It seems 

clear he neither embraced fervently nor rejected utterly the Christian base of his education. He 

accepted its tenets generally and formed his outlook on life within its worldview.”
57

  

 Thus, for the present purposes, we might draw the minimalist conclusion that Madison 

was no Jonathan Edwards, but neither was he the American equivalent of a French philosophe. 

Joseph Loconte summarizes this idea: “Madison almost certainly was not the devout Christian 

that some conservatives make him out to be. Yet neither was he the Enlightenment skeptic of 

liberal imagination, determined to quarantine religion’s influence from public life.”
58

 But, along 

with Loconte, we could probably even go one step further: “According to some scholars, 

Madison’s politics can’t be adequately understood without reference to his early religious 

experiences.”
59

 And: “At the same time, Madison would have been instructed in a robustly 

biblical view of human nature: capable of virtue, yet deeply and completely fallen.”
60

 Thus, it is 

reasonable to conclude that a) Madison clearly had influences in his life beyond orthodox 

Christianity; yet b) his general outlook on life, and therefore his outlook on human nature was 

consistent with Scripture and religious in nature.
61

  

 Some light is shed upon the apparent disparity among influences on Madison if we 

consider with Ketcham that, “in many respects, some of [John] Witherspoon’s classes must have 

been a kind of running debate between the orthodox Presbyterian’s view and the noxious and 
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nettlesome ideas of [skeptical philosopher David Hume].”
62

 That is, Madison was clearly 

exposed to Hume’s skepticism through the tutelage of Witherspoon. But being exposed to, or 

even influenced by a particular philosophy does not entail acceptance of that philosophy. It 

might simply mean that Madison was educated in the philosophical currents of the day, some of 

which were not necessarily inimical to Christian faith but instead bred an optimism that reason 

could be used to corroborate the claims of Scripture. This possibility is explored by Henry May: 

“In religion the rising view in the middle or late eighteenth century was what Conrad Wright has 

so fruitfully described as supernatural rationalism: the belief that intuition, experience, and 

reason will all prove to complement and confirm, rather than displace, the Christian 

revelation.”
63

 In other words, and this is no surprise, not all of the orthodox in Madison’s day 

were fideists, nor were all the unorthodox strident rationalists. Rather, many, perhaps most, held 

that there was a harmony between faith and reason.
64

 It seems fair to suppose that Madison 

attributed more power to naked reason than some “more conservative” Christians of his day 

would have. But it also seems fair to say along with Ketcham that while Madison may not have 

“long continue[d] to express [Christian essentials] in the same way as his teachers,” he never 

departed from his biblical roots.
65

  

 Assuming the foregoing is correct, we can now ask: What does all this matter to our 

current deliberations over religious liberty? Importing the conclusion drawn from the syllogism 

above and the conclusions drawn thus far in this section, the following argument emerges: 
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1. In Madison’s view, realism concerning human nature was a necessary condition for 

preserving religious liberty 

2. Madison’s realism concerning human nature was biblical in outlook 

3. Therefore, a necessary condition for the preservation of religious liberty is a view of 

human nature that is biblical in outlook.  

 

 The point might seem rather trivial: So what if an anthropology consistent with Scripture 

is necessary for preserving religious liberty? It seems in general that Americans, indeed most if 

not all societies, take for granted that man has a good side and a bad side.
66

 But while it is true 

that at first glance the claim seems rather pedestrian, it is worth repeating that our objective as a 

free people should be to understand the truths that have secured our liberties. Taking those truths 

for granted will do nothing to ensure the security of those freedoms for the next generation. 

Moreover, while at first glance it seems inconsequential that our Constitutional freedoms arose in 

part because of the Framers’ general belief in the biblical view of man, the Supreme Court 

rendered it consequential by erecting a “high an impregnable wall” to interrupt the “type of 

interdependence between religion and state which the First Amendment was designed to 

prevent.”
67

 Though that wall has been scaled to some degree in the last twenty years, it still 

stands as an imposing barrier to (even implicit) religious truth within the public square. One is 

tempted to speculate that if James Madison were alive and designing the Constitution today, his 

religiously-informed anthropology would be by many a priori ruled out of bounds. His Christian 

education under Witherspoon would likely be considered more of a disqualification than a 

benefit. Had strict separationism been the norm two hundred years ago, it is conceivable that we 
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would not now have our present Constitution, and with it the religious freedoms that it 

guarantees by way of its anthropological realism.
68

  

 The fact is that Madison’s Christian view of human nature, to whatever extent it was 

informed by Christianity, clearly was well countenanced by his contemporaries. Barry Alan 

Shain writes that “not all of America’s true elite who otherwise accepted that humans were 

innately flawed also adhered to the Christian dogma of this account. . . . [But] even these men 

held that the source of evil was internal, not external.”
69

 Moreover, “Americans were unified in 

their view of humans as creatures divided between two natures. . . . American rationalists should 

not therefore be confused with 18
th

-century French skeptics or latter-day atheists bereft of faith 

in a morally ordered and purposeful universe.”
70

 Thus, as it relates to the American constitutional 

system and the necessity of checks and balances, we might consider the Christian worldview as 

formative, but not normative. That is, not everyone had to believe it, but the fact that most did 

was a substantial factor in shaping the form of government. The question remains whether the 

Christian view of man could ever be abandoned entirely without resulting in great harm to our 

constitutional system. The answer seems to be an unequivocal “No.” As Shain observes, “If 

humans are innately deformed and radically selfish (even if not ‘evil’), the liberating social 

changes sought by progressive thinkers cannot rationally be sustained.”
71

 According to George 

Carey, much of the “progressive” thinking of today includes calls for the modification or 
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elimination of the separation of powers.
72

 It seems unquestionable, thus, that the constitutional 

system goes hand-in-hand with the anthropology that necessitated many of its provisions. George 

Washington, on the eve of his exit from public service, had much different advice for his 

successors than some of the progressives would have for us today. Prudence calls for deference 

to our first President: 

“The spirit of encroachment tends to consolidate the powers of all the departments in one, 

and thus to create whatever the form of government, a real despotism. A just estimate of 

that love of power, and proneness to abuse it, which predominates in the human heart is 

sufficient to satisfy us of the truth of this position. The necessity of reciprocal checks in the 

exercise of political power . . . has been evinced by experiments ancient and modern; some 

of them in our country and under our own eyes. To preserve them must be as necessary as 

to institute them.”
73

  

 

The High and Impregnable Wall: Jefferson’s Bricks, Madison’s Mortar  

 “In republican government, the legislative authority necessarily predominates.”
74

 This, 

Madison asserted, was due to the legislature being the power most accountable to the people, and 

therefore the least insulated from the danger of losing that power in the political process. 

Madison certainly recognized that all the powers of government could just as easily be 

accumulated by the legislative branch as by any other, and therefore the legislature required an 

internal check against its own power. Thus, Madison advocated a system of bi-cameralism “to 

divide the legislature into different branches; and to render them, by different modes of election, 

and different principles of action, as little connected with each other, as the nature of their 

common functions, and their common dependence on the society, will admit.”
75

 In his 

retirement, however, Madison wrote to Jefferson about a different concern: “I am not unaware 

that the Judiciary career has not corresponded with what was anticipated. At one period the 
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Judges perverted the Bench of Justice into a rostrum for partizan [sic] harangues. And latterly the 

Court, by some of its decisions, still more by extrajudicial reasonings & dicta, has manifested a 

propensity to enlarge the general authority in derogation of the local, and to amplify its own 

jurisdiction, which has justly incurred the public censure.”
76

   

 The excessive accumulation of governmental powers within any branch is a breach of 

trust which should justifiably “incur the public censure.”
77

 Many believe the Supreme Court has 

exercised just such an illegitimate accumulation over the last two or three generations.
78

 Mark 

Levin writes that in general, “the Supreme Court in particular now sits in final judgment of 

essentially all policy issues, disregarding its constitutional limitations, the legitimate roles of 

Congress and the president, and the broad authority conferred upon the states and the people. 

The Court has broken through the firewalls constructed by the framers to limit federal and, 

especially, judicial power.”
79

 Specifically addressing the Supreme Court’s First Amendment 

jurisprudence, Robert L. Cord writes: “In 1785, the desired relationship between government and 

religion was forged in the heat of the political process. Now, two centuries later, that relationship 

is primarily molded in the judicial process; unlike the citizens of 1785, we have become 

increasingly accustomed to government by judiciary.”
80

 This “government by judiciary” has 

been an ever-increasing fear for many, especially since the Everson case of 1947, when “the 

wall” between church and state was officially built. While the Court employed Jefferson’s 
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metaphor, their apology primarily employed Madison’s reasons. A brief survey of some of the 

major cases from Everson to the present is sufficient to illustrate.
81

 

 Everson v. Board of Education 1947.
82

 In the landmark Everson case, Justice Hugo Black 

codified the separationist viewpoint, pontificating that “the First Amendment has erected a wall 

between church and state. That wall must be kept high and impregnable. We could not approve 

the slightest breach.”
83

 Black defended his separationist doctrine with a history lesson rooted in 

the struggle for religious freedom on American soil, which “reached its dramatic climax in 

Virginia in 1785-86 when the Virginia legislative body was about to renew Virginia’s tax levy 

for the support of the established church. Thomas Jefferson and James Madison led the fight 

against this tax. Madison wrote his great Memorial and Remonstrance against the law.”
84

  

 Yet, while Black presented a strong separationist argument, he nonetheless held that the 

New Jersey statute allowing taxpayer support for parochial school transportation did not violate 

the Establishment Clause. This seeming inconsistency prompted Justice Rutledge to argue in his 

dissent that Black, by allowing taxpayer support of religion, essentially betrayed his own 

principle. In defending an even more rigorous and strict separation than Black, Rutledge, like 

Black, turned to Madison and his authoritative role in Virginia’s struggle for religious liberty and 

the passage of the First Amendment. Rutledge also placed particular emphasis on the 

Remonstrance, calling it “Madison’s complete, though not his only, interpretation of religious 

liberty.”
85

 Rutledge interpreted the Remonstrance to mean also that “there cannot be freedom of 

                                                 
81

 For a rebuttal to the excessive reliance on Madison’s Remonstrance, see Cord, “Church-State,” 318ff.  
82

 Rosenberger v. University of Virginia (1995) and Locke v. Davey (2004), though both decisions involve abundant 

references to Madison, have intentionally been passed over because they specifically deal with taxpayer support of 

religion, a subject beyond the scope of this paper. Everson is included because of its obvious significance beyond 

the single issue of taxation.  
83

 330 U.S. 1 (1947) at 18. See also John Witte Jr., Religion and the American Constitutional Experiment, 2
nd

 ed 

(Boulder, CO: Westview Press, 2005), 190. 
84

 330 U.S. 1 (1947) at 12.  
85

 Ibid., at 37. 



 21 

religion, safeguarded by the state, and intervention by the church or its agencies in the state’s 

domain or dependency on its largesse.”
86

 His conclusion stated succinctly his interpretation of 

the First Amendment as seen through the eyes of Madison: “Now as in Madison’s day it is one of 

principle, to keep separate the separate spheres as the First Amendment drew them.”
87

  

 Abington v. Schempp 1963. In Abington, rather than arguing a separationist interpretation, 

the Court forged a “wholesome neutrality” paradigm.
88

 Justice Clark, writing for the majority, 

notes that “the views of Madison and Jefferson . . . came to be incorporated not only in the 

Federal Constitution but likewise in those of most of our States.”
89

 The views to which Clark 

refers are those expressed by Madison and Jefferson in the struggle for religious liberty in 

Virginia. Like Black and Rutledge in Everson, especially noted in Clark’s opinion is Madison’s 

Remonstrance. Justice Brennan’s argument in this case was somewhat unique in that, by 

referring to it in a footnote, he at least gave Federalist 51 an honorable mention.
90

  

 Wallace v. Jaffree 1985. Justice Rehnquist authored a dissenting opinion in this “moment 

of silence case” in which he argued that when one looks at Madison’s contributions to the First 

Amendment, “we see a far different picture of [their] purpose than the highly simplified ‘wall of 

separation between church and State.’”
91

 Building a case for an accommodationist paradigm,
92

 

Rehnquist relied upon the very same historical record that gave us the separationist and neutrality 

paradigms, but instead concluded that Madison would not approve of any interpretation of the 

First Amendment “requiring neutrality on the part of government between religion and 
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irreligion.”
93

 Rehnquist rebutted the conclusion from Abington that “the views of Madison and 

Jefferson . . . came to be incorporated . . . in the Federal Constitution . . . .”
94

 Nevertheless, the 

future Chief Justice insisted that “the true meaning of the Establishment Clause can only be seen 

in its history. As drafters of our Bill of Rights, the Framers inscribed the principles that control 

today.”
95

 In sum, as has been done by the Court numerous times since Everson, Rehnquist 

appealed solely to Madison’s role in the passage of the First Amendment to derive the principles 

by which we can correctly interpret the prescribed relationship between church and state.
96

  

 Lee v. Weisman 1992. The Lee Court once again called upon Madison to defend its 

interpretation of the First Amendment. Justice Kennedy,
97

 writing for the majority, argued from 

the Remonstrance that “James Madison, the principal author of the Bill of Rights, did not rest his 

opposition to a religious establishment on the sole ground of its effect on the minority. A 

principal ground for his view was: [E]xperience witnesseth that ecclesiastical establishments, 

instead of maintaining the purity and efficacy of Religion, have had a contrary operation.”
98

 

Justice Blackmun also turned to the Remonstrance for support of his concurring opinion: 

“Madison warned that government officials who would use religious authority to pursue secular 

ends ‘exceed the commission from which they derive their authority, and are Tyrants. The 

People who submit to it are governed by laws made neither by themselves nor by an authority 

derived from them, and are slaves.’”
99

 Justice Souter,
100

 also concurring, argued largely on the 
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strength of Madison’s influence on the making of the First Amendment and his applications of it 

as president. Justice Scalia, joined by Justices Rehnquist, White, and Thomas in his dissent, 

mentioned Madison only in so far as our fourth President acknowledged the young nation’s 

dependence upon God in his inaugural address.
101

 

 Perry v. Van Orden 2005 and McCreary County v. ACLU 2005.
102

 Among the numerous 

appeals to Madison in these two cases, a couple of noteworthy references stand out. Justice 

Stevens read Madison’s letter to Edward Livingston in 1822 as proof positive that Madison was 

a separationist like him and not an accommodationist like Rehnquist. Justice Souter, dissenting 

in Perry, pointed to the Remonstrance to once again advocate a doctrine of neutrality. In 

McCreary, Souter conceded on the basis of Madison’s correspondence with the Reverend Adams 

that “a sensible standard [of neutrality] . . . cannot possibly lay every issue to rest, or tell us what 

issues on the margins are substantial enough for constitutional significance, a point that has been 

clear from the Founding era to modern times.” Please note carefully, however, this portion of 

Scalia’s dissent in McCreary: 

Justice Stevens' writing is largely devoted to an attack upon a straw man. . . . But I have 

not relied upon (as he and the Court in this case do) mere "proclamations and statements" 

of the Founders. I have relied primarily upon official acts and official proclamations of the 

United States or of the component branches of its Government . . . . The Court and Justice 

Stevens, by contrast, appeal to no official or even quasi-official action in support of their 

view of the Establishment Clause--only James Madison's Memorial and Remonstrance 

Against Religious Assessments, written before the federal Constitution had even been 

proposed, two letters written by Madison long after he was President. . . . 

 

 Scalia’s critique was intended as a return volley to Stevens’ dissent in Perry. The irony, 

however, is that the same criticism could be made about the entire SCOTUS since 1947, 
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including Scalia himself. While Madison unquestionably played a lead role in Virginia’s struggle 

for religious liberty, and while he was without dispute a primary contributor to the passage of the 

First Amendment, of far greater significance to Madison’s contribution to religious liberty was 

the constitutional principles he defended in the Federalist papers. And these, despite the near 

obsession with Madison over the last half century of church-state jurisprudence, have been 

almost completely ignored by the Supreme Court. 

 

Liberty and Apologetics: Scaling the Wall of Strict Separationism 

 The Court has declared: “We are a religious people whose institutions presuppose a 

Supreme Being.”
103

 As we have seen, however, our institutions also, and perhaps even more 

immediately, presuppose a biblical anthropology.
104

 This the Court has seemingly ignored. But is 

Madison’s view of human nature a view that must prevail in order for our constitutional 

guarantees of religious liberty to prevail? In other words, is the question of religious liberty 

unanswerable without reference to the question of human nature? And if so, who gets to decide 

how the question of human nature is answered today? If the biblical view of man is indeed the 

necessary condition of American constitutionalism, then the “impregnable wall” must 

necessarily be scaled at least at the point where the question of human nature is concerned. 

Continued rational support for the constitutional system of checks and balances necessitates that 

there be some interdependence between church and state. After all, it was at least in part the 

anthropology of the church that gave the American state its particular structure and character. 
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 John Courtney Murray laments that “American culture, as it exists… would seem to be 

erected on the triple denial that has corrupted Western culture at its roots, the denial of 

metaphysical reality, of the primacy of the spiritual over the material, of the social over the 

individual.”
105

 It is the denial of metaphysical reality that is of primary importance here. The 

question of human nature, despite the “profound materialism”
106

 of American culture, cannot be 

adequately addressed by either the hard sciences or the social sciences. The question of human 

nature is not merely a biological, zoological, sociological, or psychological inquiry, but more 

fundamentally it seeks to know: What is man? The “what” involves the question of essence or 

nature: What is the nature of man? The “is” involves the question of being, or existence: How 

can man’s existence be explained? In other words, the question of human nature is a 

philosophical question that necessarily involves metaphysics, the philosophy of being. As 

George P. Klubertanz and Maurice R. Holloway explain, the philosophy of being answers 

questions that no other discipline can address, like “What is it to be real? Why do we call a thing 

a being? . . . What is an individual? A person? Is there a cause of the various beings which we 

experience? Is this cause God?”
107

 As the authors point out about these types of inquiries, “no 

other organized knowledge asks or answers them and . . . no collection or summary of other 

knowledges [sic] touches on them.”
108

 In addition to the metaphysical question, the nature of 

man also consists of a cluster of questions that are fundamentally religious. Does man have 

intrinsic dignity? If so, does man derive his dignity from God, or from some other source? What 

is the source of man’s errors and transgressions? Is man the measure of all things? Does man 

                                                 
105

 John Courtney Murray, “The Construction of a Christian Culture,” in ed., J. Leon Hooper, S.J., Bridging the 

Sacred and the Secular: Selected Writings of John Courtney Murray, S.J., (Washington, D.C.: Georgetown 

University Press, 1994), 102. 
106

 Ibid. 
107

 George P. Klubertanz and Maurice R. Holloway, Being and God: An Introduction to the Philosophy of Being and 

to Natural Theology (St. Louis: Saint Louis University,1963), 12. 
108

 Ibid. 



 26 

have a purpose that transcends the state? In sum, metaphysics and religion both address 

questions about human nature to which healthy democracies must seek answers if they are to 

remain healthy. The very issues of man’s alleged ability to self-govern and the supposed 

restrictions that must necessarily be in place can only be adequately answered if as a culture we 

are willing to transcend a materialist worldview. In the end, the question of “How should man be 

governed?” cannot be answered unless we first ask, “What is man?” 

 Russell Kirk warned that “If a culture is to survive and flourish, it must not be severed 

from the religious vision out of which it arose.”
109

 America’s religious vision at the founding was 

unquestionably Christian in nature. As Murray writes: “At the basis of our culture is a spiritual 

idea, a religious truth that has been impoverished and deformed. The truth, I mean, that man is a 

person, sacred, inviolable, gifted with the divine prerogative of freedom and charged with all the 

responsibilities of that gift, that reach horizontally out to the farthest confines of human life and 

vertically up into the heart of eternity. The world owes that truth to Christianity; it did not exist 

before Christ; it came to earth in him.”
110

 Jacques Maritain similarly observed: “The Founding 

Fathers were neither metaphysicians nor theologians, but their philosophy of life, and their 

political philosophy, their notion of natural law and of human rights, were permeated with 

concepts worked out by Christian reason and backed up by an unshakeable religious feeling.”
111

 

 Murray’s thesis was that “the traditional theology of the Incarnation must be the first 

creative principle of our Christian culture.”
112

 The present argument is not quite as ambitious, but 

merely submits that any “high and impregnable wall” that aims to sever the culture or the state, 
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in Kirk’s words, “from the religious vision out of which it arose,” is ultimately a threat against 

the continued health of that culture. Our constitutional system, a specific form of government 

that has served as the basic protection for religious liberty in this country, is predicated on a 

specific view of human nature, and makes little sense apart from that viewpoint. That specific 

anthropology arose out of a worldview largely inspired by a particular religious perspective. 

Given the exhortations from our forebears that to “preserve [the checks and balances] must be as 

necessary as to institute them,” and from our contemporaries that our liberties “were the result of 

deliberate precautions and provisos, acts of statecraft which it behooves us to study and 

remember,” it follows that every generation is therefore charged with the task of re-articulating 

and robustly defending the basic principle of our constitutional system to the end that we might 

preserve the fundamental safeguards that protect our religious liberty. The call, therefore, is for a 

vigorous and rational defense of the Christian view of man. Or, as Kirk put it: “The high 

necessity of reflective men and women, then, is to labor for the restoration of religious teachings 

as a credible body of doctrine.”
113

 Restoring Christian doctrine as a credible body of doctrine is 

the task of apologetics. In this overall scenario, therefore, a classical Christian apologetic 

approach, one that finds common ground with non-Christians in general revelation and the 

natural law, becomes a key ingredient to preserving the system of checks and balances, and 

therefore, preserving essential liberties. J. Budziszewski exhorts: “The charge before us is to find 

ways to stir and arouse the same knowledge and memory [of general and special revelation] in 

the public square. . . . We are called to a public apologetics that connects the dots of our nation’s 

fragmented moral consciousness, and reminds people of what they know already.”
114
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 While biblical anthropology is at the root of our constitutional protections for religious 

liberty, the Supreme Court has been subversive of that principle in two specific ways. First, 

while it has labored to prove that its First Amendment jurisprudence is in keeping Madison’s 

intentions, it has at the same time failed to carefully exegete the basic principles of Madison’s 

constitutional design. It is that very constitutional design, with its sober realism about human 

nature, that provides a far better, and more enduring protection for religious liberty than, as 

Steven Smith puts it, “the dubious ability of nine Justices… to get things just right.”
115

 Second, 

even as one of its own Justices admits, the Court now wields far more power than the Framers 

ever intended: “The Imperial Judiciary lives. It is instructive to compare this Nietzschean vision 

of us unelected, life-tenured judges – leading a Volk who will be ‘tested by following,’ and 

whose very ‘belief in themselves’ is mystically bound up in their ‘understanding’ of a Court that 

‘speak[s] before all others for their constitutional ideals’ – with the somewhat more modest role 

envisioned for these lawyers by the Founders.”
116

 Only at great peril to its own liberties does the 

public regard the Court merely as a disinterested, objective arbiter to the rivaling factions of a 

democratic republic. If Madison is to be believed, the Supreme Court is itself one of the many 

factions vying for power.
117

 It is worth repeating that while the Founders considered the Court to 

have a crucial role in the balance of power, they never envisioned the judiciary as the guardian of 

our liberties. Neither should we. 
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 In the final analysis, the best hope for an enduring religious liberty is for some more of 

the bricks to be removed from the Court’s “high and impregnable wall,”
118

 such that the state is 

no longer cut off from the worldview-source that helped give to it the basic structure by which it 

is supposed to operate. Rather than cordoning off church and state like they are intractable 

enemies, a more fair-minded approach is one that allows for a more symbiotic relationship. The 

“high and impregnable wall” not only wrongly presumes that the entities on either side of the 

wall belong to two different realities but also grants a strong presumption in favor of the state. 

The state has erected the wall, and reserves to itself the privilege of policing its boundaries.
119

  

Since at the root of Madisonian constitutionalism was a metaphysically and religiously-

informed anthropology, religious persons who continue to defend a view akin to Madison’s must 

not be isolated from the political process simply because “they are religious” or because “they 

have religious motives.” One might object that the government cannot or should not be in the 

business of adjudicating the divergent metaphysical claims of various religious groups. But this 

is a naïve objection. In reality, not only is the very structure of the government itself the product 

of a very specific metaphysical claim, but by not adjudicating claims within this most crucial 

subject, the state, in effect, would more or less take either relativism or agnosticism as a default 

position. The state, however, cannot accept that all views of human nature are equally valid 

without at the same time being in the unenviable position of defending an implicit denial of the 

law of non-contradiction. For while views in opposition to one another may both or all be false, 

they cannot both or all be true. Neither can the state claim neutrality by saying that no one really 

knows the truth about human nature. For how could the state know that no one knows the truth 

unless it presumed to know the truth itself? One cannot know “not-true” unless he knows 
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“true.”
120

 Simply put, it is undeniable that truth about reality is knowable
121

 – and the biblical 

view of human nature, adopted by Madison and embedded within our Constitution, is a truth 

claim about reality.
122

 The biblical view may be true or it may be false. But because our very 

form of government is based upon it, it can never be considered irrelevant. That being said, it is 

simple prudence to not leave these questions to happenstance, or worse, to blatant untruths.  

If the Madisonian anthropology is indeed the true one, then any anthropology opposed to 

it is false and would ultimately be destructive of our Constitutional system if imbibed by the 

state. For instance, an anthropology that denied the ability of man to self-govern would be, quite 

obviously, inimical to republicanism. Moreover, as this paper has labored to demonstrate, an 

anthropology which denied that the source of man’s evil is internal would rightly call into 

question the rationale for the elaborate system of checks and balances. And an anthropology that 

denied that man has a purpose that transcends the state makes the state the source of our liberties, 

not the security for them.
123

 Very simply, if the Madisonian viewpoint is true, then the very best 

arguments in its defense must be welcomed in the public square, even if those arguments are 

metaphysical or biblical in nature. There is no effort here to “establish a national religion.” There 

is no effort to tell people what to believe or how to discharge their duty to God. But if a biblical 

view of man is in part what gave the American state its structure, then the state should be able to 

embrace all who give a rigorous defense of that view. In the long run, our continued freedom to 

publicly offer such arguments could very well depend upon such a political apologetic.  
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